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SYLLABUS
• Introduction: History, The Basics, Delegation 

• Module 1: Consultant Contracting

• Module 2a: Contractor Contracting

• Module 2b: Construction Statutes
• Module 3:  All other relevant Statutes 

• Module 4a: Procurement Code/Rules CRS 24 - 101 – 112 

• Module 4b: Fiscal Rules CRS 23  -  30  -  202  

• Module 5: Basic Steps Checklist
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The Basics
• Construction Requirements are governed by : 

• § 24 - 91 Construction Contracts with Public Entities 

• § 24 - 92: Construction Bidding for Public Projects 

• § 24 - 93 Construction Contracts 

• § 38 - 26 Contractor’s Bonds and Lien on Funds 

• § 24 Article 105 of the Procurement Code is specific 
to Construction . 
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These articles are not OSA specific. 

Unless exclusions are made in statute, they 
apply to all State agencies and institutions. 

Also a pplies to the state or a county, 
city, county, town, or district. 

OSA is responsible for incorporating 
these requirements in the Policies 
and Procedures for Design and  
Construction. 
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A SNAPSHOT OF THE STATUTES
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ARTICLE 91. CONSTRUCTION CONTRACTS WITH 
PUBLIC ENTITIES

Important Definitions:
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24-91-103 Partial Payments

Commonly referred to as retainage:
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Final Settlement Payment:



24 - 91 - 103. Public entity - contracts - 
partial payments 

Within OSA contracts: 
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24-91-103.6

This section dictates requirements that must 
be included in each contract including: 

• Contract amount 
• Requirement of an amendment or Change 

Document prior to adding scope of work 
• Remedies for additional compensation
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24-91-104 and 24-91-105

These two sections describe the s teps to take 
if contractor cannot complete the work . 
Including withholding retainage and if the 
project is over $ 150 K, reaching out to the 
surety (bonding company) 
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24 - 91 - 106 Escrow Agreement 
24 - 91 - 107 Interest Income 

24-91-108 & 109 Retained payments

106: Provides for the ability of the State to 
enter into such agreements as an alternative 
way to fund construction projects 

107: Depending how the escrow agreement is 
written, it allows for the collection of interest 

108/109: After the retainage is withheld the 
contractor is entitled to any dispersed interest 
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24 - 91 - 110 . Contracts Excepted from 
Article

• Exemptions can be found 
throughout Colorado 
statutes . 

• F ederally funded provisions 
take precedence over 
State provisions 
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ARTICLE 92. CONSTRUCTION BIDDING 
FOR PUBLIC PROJECTS

13



ARTICLE 92. CONSTRUCTION BIDDING 
FOR PUBLIC PROJECTS

Important Definitions:
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PUBLIC PROJECT Part 1
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PUBLIC PROJECT Part 2

Part 2 is specific to prevailing wage. This 
definition is essentially the same with the 
added language in yellow above
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24-92-103 Competitive Sealed Bidding
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24-92-103 Competitive Sealed Bidding
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24-92-103.5 Invitation for Best Value Bids

This is still an IFB and once the selection is 
complete, is contracted as a Design/Bid/Build
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24-92-103.5 Invitation for Best Value Bids

Note that the qualifications and scoresheets 
must be made public.
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24 - 92 - 103.7 Disclosure 

Posting the rationale for an IFB or RFP - CSVB is 
statutorily required!
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24 - 92 - 104 Exemptions 

NOTE: The requirement to post solicitation 
rationale is not exempted by the above 
language
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24 - 92 - 104 Exemptions 

Local jurisdictions are exempt from Article 24-
92 except the Section related to Cost 
Estimates.
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Prequalification

Contractors may be prequalified:
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OSA Policies and Procedures Best Practices: 
Design Professionals and Construction 
Solicitations provides steps on to conduct a 
contractor prequalification as described in a 
GMP delivery method.



COST REIMBURSEMENT CONTRACTS
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Not Allowed: 

With a cost-plus-percentage-of-cost contract, the contractor 
receives payment for all costs incurred and a percentage of these 
costs. 



COST REIMBURSEMENT CONTRACTS
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Cost - Reimbursement Types: 
• Cost- Sharing:  The contractor agrees to assume part of the 

contract expenses in a cost - sharing contract. The state 
reimburses the contractor for an agreed - upon portion of the 
expenses. The contractor receives no additional fee . 

• Cost-Plus-Fixed-Fee: The contractor receives reimbursement 
plus a predetermined fee that is negotiated with the contract. 
This fee will not change based on the actual contract cost . 

• Cost-Plus-Incentive-Fee: The contractor receives 
reimbursement plus an adjustable fee. The initial contract 
establishes targets for cost and fee, as well as a minimum and 
maximum fee and a formula for fee adjustment. When the 
construction is complete the State would pay the contractor 
based on this formula. It's in the contractor's best interest to 
keep costs as low as possible — the less money spent, the more 
money the contractor receives as profit, up to the maximum.



24 - 92 - 109 Agency of Government to Submit 
Cost Estimate

If an agency proposes to self perform work in 
excess of $50k, they are required to submit a 
bid with the outside contractors.  They must 
also document the accounting of their work 
and kept on file for 6 years and available for 
public inspection.
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24-92-110 Rules and regulations

OSA Does this through the SBP Policies and 
Procedures available on the OSA website
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24-92-114 Prohibition of dividing work
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24 - 92 - 115 Apprenticeship Utilization 
Requirements 

Statutory language that requires apprenticeship 
certification
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24 - 92 - 115 Apprenticeship Utilization 
Requirements 

Agencies are required to make each 
certification publically available within 30 days 
of receipt.  (Post on a public facing website) 

A waiver process is available on the OSA 
website
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CRS 24 - 92 PART 2 
Prevailing Wage for Public Projects
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CRS 24 - 92 PART 2 
Highlights

33

24 - 92 - 203 describes the requirements for construction 
solicitations. 
• An agency of government shall specify the general prevailing 

rate of the regular, holiday, and overtime wages paid and the 
payments on behalf of employees to the welfare, pension, 
vacation, apprentice training, and education funds existing in 
the geographic locality for each employee needed to execute 
the contract or work. These wages shall remain the same for 
the duration of the work on the public project . 

24 - 92 - 204  Specifies language required in the contracts including, 
weekly payment, daily logs and consequences of worker non-
payment



24 - 92 - 205 D etermination of Prevailing 
Wage

DPA selected LCPTracker as the way to stay in 
compliance with the requirement of 
maintaining the wage rates and the payments 
made
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24 - 92 - 205 D etermination of Prevailing 
Wage

DPA has chosen to update twice a year in lieu 
of the required one before July 1.
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24 - 92 - 207  Prevailing Wage Rates - 
Posting

Contracts for public 
works projects shall 
contain the specific 
obligations of the 
contractor under this 
section including 
provisions regarding the 
posting of posters on the 
job site as required.
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24 - 92 - 208 Apprenticeship Contribution 
Rate

Labor compliance isn’t just about the prevailing 
wage…
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If State prevailing wage is required, so are the 
apprenticeship contribution rates 



24-92-209  Enforcement - rules

This section describes the complaint process 
and names the Department of Labor and 
Employment as responsible for complaints if 
they cannot be resolved by the agency.
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ARTICLE 93. CONSTRUCTION 
CONTRACTS
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Article 91 focuses on standard contract 
language, Article 93 short title says it all… 



24-93-103 Definitions

This article is specific to the State
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Public Project defined again!

Note that this definition does not qualify with 
a dollar amount or have any exclusions.

41



24-93-104 … Effect of Other Laws
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24-93-105 Prequalification

It is a common misconception that qualifications 
must be posted for the requisite 14 or 30 days 
before the qualifications can be received… this 
language disproves that notion…

43



24-93-106 RFP’s

RFP’s at a minimum must evaluate:
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The agency may expand the evaluation beyond 
these for elements



Supplemental Provisions

OSA has provided supplemental provisions in 
the Basic Steps Checklist for Integrated 
Project Delivery Methods (SBP-BSC-GMP)
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24-93-108 Types of Contracts

Once again the prohibition of a Cost-plus-
percentage contract is prohibited, and 
limitations are given on the Cost-
Reimbursement contract.
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24-93-109 Disclosure
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ARTICLE 26. CONTRACTOR'S BONDS 
AND LIEN ON FUNDS
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38 - 26 - 105 Public works contractor's bond – 
conditions – applicability – definitions

This article includes requirements for local 
jurisdictions. The section that applies to the 
state is as follows:
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38 - 26 - 106 Contractor executes bond - 
applicability

(2) A bond or other acceptable surety shall be duly executed …shall 
provide that, if the contractor or his or her subcontractor fails to 
duly pay for any labor, materials, team hire, sustenance, provisions, 
provender, or other supplies used or consumed by such contractor 
or his or her subcontractor in performance of the work contracted 
to be done or fails to pay any person who supplies laborers, rental 
machinery, tools, or equipment, all amounts due as the result of the 
use of such laborers, machinery, tools, or equipment, in the 
prosecution of the work, the surety or other qualified financial 
institution will pay the same … with interest at the rate of eight 
percent per annum. … A certified or cashier's check or a bank 
money order made payable to the treasurer of the state of Colorado 
or to the treasurer or other officer designated by the governing 
body of the contracting local government may be accepted in lieu of 
a bond or other acceptable surety.

50



38 - 26 - 106 Contractor executes bond - 
applicability

(3) This section applies to : 

51



38 - 26 - 107 Supplier may file statement - 
notice - withholding funds

Commonly referred to as Final Settlement
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Questions?

Please send to: 

tana.lane@state.co.us 
Manager of State Buildings Program
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