STATE OF COLORADO
OFFICE OF THE STATE ARCHITECT
REAL ESTATE PROGRAMS - POLICIES AND PROCEDURES

CHAPTER 6 — EASEMENTS AND PARKING LICENSE AGREEMENTS

Easements and Parking License Agreements

In addition to purchasing or leasing property, state agencies and institutions of higher education
may also find that entering into easement or license agreements are appropriate. An easement
may be defined as an interest in real property that conveys use, but not ownership, of a portion
of an owner’s property. A license in real property is the permission or authority to engage in a
particular act or series of acts upon the land of another without possessing an interest. A
license or an easement differs from a lease in that a lease conveys an interest in land and

transfers possession.

Pursuant to § 24-30-1303, C.R.S. (as amended), the Real Estate Program (through the
Department of Personnel & Administration) shall negotiate and approve easements and rights-
of-way across non-state land on behalf of the State government and, as provided in § 24-82-
202, C.R.S. (as amended), negotiate and approve easements, and rights-of-way across land
owned by the State or its institutions, departments or agencies. Additional authority regarding
the Real Estate Programs’ involvement in review and approval of easements and licenses may

be found in the State’s Fiscal Rules (Rule 3-1) that are promulgated by the State Controller:

“A State Agency/Institution shall negotiate and process a State Contract when . . .
entering into a license involving payment by the State for use of land, buildings, or other

office or meeting space when the term is for more than thirty days.”

“All State leases and licenses of real property shall be in a form approved by the State

Controller.”

“Real property contracts, including leases, easements, and rights-of-way contracts

require the approval of the Manager of the Real Estate Program or a delegate.”

There are certain exceptions to the Real Estate Programs’ review and approval of easements
and rights-of-way which pertain to Colorado Department of Transportation and Colorado Parks
and Wildlife.
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Easements

Easements are generally divided into two broad classes: easements appurtenant and
easements in gross. An appurtenant easement is a right in another’s land that benefits and
attaches to the owner’s land. Common examples of appurtenant easements are the right to
travel over another’s property, party walls, and shared driveways. An appurtenant easement is
incapable of existence separate and apart from the land to which it is attached and “runs with
the land” (meaning that the easement passes with the land to a successive owner even if not

specified in the deed).

An easement in gross is personal in nature and does not pass with the land. It is a right in favor
of a person and not for the benefit of another tract of land. Common examples of this type of
easement are utility easements, power line easements, and billboard-site easements.

A right-of-way is a privilege to pass over the land of another in some particular path. It is usually
an easement, although the term right-of-way is also used to describe the right of the public to
use the highways or streets, or to have safe access to public areas.

Basic Steps in the Execution and Approval of an Easement Agreement

Forms

Standard forms for easement agreements are located on the Real Estate Program website.

e Easement Agreement for the State as Grantor- suitable for use when the State
is granting an interest in an easement
e Easement Agreement for the State as Grantee- suitable for use when the

State is receiving an interest in an easement.

Formalities of Easement Agreement Execution and Approval
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Any variations to the standard form must be kept to a minimum since much of the language is
required by the State of Colorado Constitution, State Statutes or policies and therefore cannot
be changed. The fewer the variations from the State’s Easement Agreement forms, the more
expeditiously the agreement will move through the approval process. This is because all of the
wording in the standard forms has been pre-approved by the Attorney General’s and the State
Controller’s offices. However, it is also recognized that specific wording may be required in
some instances. In those cases, the Real Estate Program personnel will work with the relevant

agency/institution personnel and the other party to arrive at agreeable language.

If at any time a user determines that a certain paragraph should not be included, simply strike
through the entire paragraph following such paragraph's number and title. That way a later
reviewer of the lease can immediately determine if and where the document differs from the
standard form, and subsequent paragraphs need not be renumbered to preserve sequential

numbering. Any additions to the standard form language must be in bold type.

Once the Easement Agreement and its specifications and provisions are agreed upon,
agencyl/institution personnel draft the Easement Agreement, obtain signatures by both the
grantor and the grantee, and then submit to Real Estate programs for review for sufficiency,

accuracy and general compliance with the State’s requirements.

Statutory Authority and Requirements

Pursuant to § 24-82-202 C.R.S. (as amended), all agencies/institutions have the power to give
and grant easements or rights-of-way across land owned by them for construction and
maintenance of public utilities, or of public streets and highways, or of public services, including
but not limited to sanitary sewer lines, water lines, gas lines, telephone lines, electric power
lines, or other services. However, such easements granted by the State of Colorado for the
benefit of another across State-owned property must be approved by the chief executive officer
and the commission or board, if any agency/institution across whose premises the easement is
granted. The approved Easement Agreement that would be used to grant a public utilities

easement contains a provision stating that signature by the executive director on behalf of the
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agencyl/institution is deemed to be verification of approval of the relevant board or commission,
if any. Therefore, agencies and institutions should obtain such approvals, if appropriate, prior to
execution by the executive director or their designee. Agencies and institutions should be
assured that the relevant commission or board has indeed approved the easement before

requesting signature by the executive director.

Easement Agreements granted by the State of Colorado for the benefit of another party do not
require approval by the State Controller since no disbursements are associated with this type of
arrangement. However, after approval by the Real Estate Program, Easement Agreements are

sent to the Attorney General for review.

Easements granted to the State of Colorado for the use of the State require approval by the
State Controller after review by the Attorney General who advises the State Controller. This is
in compliance with the State Fiscal Rules that require that the State Controller must approve

state contracts that ultimately involve the disbursement of funds.

Special Note: Since Easement Agreements should be recorded with the Clerk and Recorder of
the County in which the real property involved is located, the standard form Easement

Agreements provide that the Grantee under either agreement is responsible for recordation.

Parking License Agreement

As the term is used with reference to real property, a license is defined as a personal,
revocable, and unassignable privilege, conferred either orally or in writing, to do certain acts on
land without possessing any interest therein. Typical uses for licenses include parking, hunting
on someone’s land, or use of a conference facility. For state business, the most common

application is a parking license agreement.

The Parking License Agreement is suitable for use in many parking situations. A short form
lease may also be used for parking. The form has been reviewed and approved by the Attorney

General and State Controller's offices.

Chapter 6
Rev. 5/2024 Page 4 of 6




STATE OF COLORADO
OFFICE OF THE STATE ARCHITECT
REAL ESTATE PROGRAMS - POLICIES AND PROCEDURES

CHAPTER 6 — EASEMENTS AND PARKING LICENSE AGREEMENTS

Forms

Standard forms for license agreements are located on the Real Estate Program website:

e Parking License Agreement

Special Provisions for Parking Agreements

§ 24-30-202(22) C.R.S. specifically forbids the State Controller from expending State funds as a
perquisite for any particular employee, or group of employees, when such perquisite is not
available to all State employees. Therefore, if there is typically no charge for anyone to park in
the area, parking may be made available through the lease for employee’s personal cars, state
cars or visitor’s cars. If parking is available in an area where all nearby parking spaces typically
command a price, any state employee who wishes to use one of the reserved spaces for his
personal vehicle, must pay the landlord each month for that space. If a lease reserves parking
spaces that the state agency or institution of higher education has determined are to be
specifically for either state-owned vehicles, or for the vehicles of visitors who will be conducting
business in the agency/institution’s office, these parking spaces may be paid for with state

funds.

The following scenarios are offered to illustrate variations regarding inclusion of parking space

in State leases.

SCENARIO I:

A lease includes language stating that a certain number of spaces in the adjoining parking area
will be reserved for the use of the tenant agency/institution in the building, and there is no
charge being made to anyone to park in that parking area. In this situation, of course, those
spaces can be used for employees’ personal cars, State cars, or visitor's cars. No State funds

expenditure is involved.

SCENARIO II:

The lease has the same language as in the immediately above situation, but the building is in an
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area where all nearby parking spaces command a price. Even though the reservation of the
spaces for the use of the State tenant in the building is set out in the State’s lease of its office
space, that only makes the spaces available. Any State employee who wishes to use one of the
reserved spaces for his personal vehicle must, himself, pay the landlord each month for that

space.

SCENARIO I

The lease of the office space, or a separate lease, reserves parking spaces which the
agencyl/institution has determined are to be specifically for either State owned vehicles, or for
the vehicles of visitors who will be conducting business in the-State office. These parking
spaces may be paid for with State funds. This is a business decision for each agency/institution
to determine, within its budgetary constraints. From the State Controller’s point of view, the
space for the State car is for the benefit of the car, so it's not an employee perquisite. The
providing of parking spaces for business visitors to State offices, is not, from the State
Controller’s perspective, any different from providing a waiting area inside the building. Both are

conveniences for the public.

Statutory Authority and Requirements

Pursuant to the State Fiscal Rules, License Agreements pertaining to real property require the
approval of a delegate of the Executive Director of Personnel which in this instance is the Real
Estate Program. License Agreements granted by the State of Colorado for the benefit of
another party do not require approval by the State Controller since no disbursements are
associated with this type of arrangement. Licenses granted to the State of Colorado for the use
of the State require approval by the State Controller after review by the Attorney General who
advises the State Controller. This is in compliance with the State Fiscal Rules that require that
the State Controller must approve state contracts that ultimately involve the disbursement of

funds.
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